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(b) The findings in a class D&F shall
fully support the proposed action ei-
ther for the class as a whole or for each
action. A class D&F shall be for a spec-
ified period, with the expiration date
stated in the document.

(c) The contracting officer shall en-
sure that individual actions taken pur-
suant to the authority of a class D&F
are within the scope of the D&F.

1.704 Content.
Each D&F shall set forth enough

facts and circumstances to clearly and
convincingly justify the specific deter-
mination made. As a minimum, each
D&F shall include, in the prescribed
agency format, the following informa-
tion:

(a) Identification of the agency and
of the contracting activity and specific
identifications of the document as a
Determination and Findings.

(b) Nature and/or description of the
action being approved.

(c) Citation of the appropriate stat-
ute and/or regulation upon which the
D&F is based.

(d) Findings that detail the par-
ticular circumstances, facts, or rea-
soning essential to support the deter-
mination. Necessary supporting docu-
mentation shall be obtained from ap-
propriate requirements and technical
personnel.

(e) A determination, based on the
findings, that the proposed action is
justified under the applicable statute
or regulation.

(f) Expiration date of the D&F, if re-
quired (see 1.706(b)).

(g) The signature of the official au-
thorized to sign the D&F (see 1.706) and
the date signed.

1.705 Supersession and modification.
(a) If a D&F is superseded by another

D&F, that action shall not render in-
valid any action taken under the origi-
nal D&F prior to the date of its super-
session.

(b) A modification of the D&F will
not require cancellation of the solicita-
tion if the D&F, as modified, supports
the contracting action.

1.706 Expiration.
Expiration dates are required for

class D&F’s and are optional for indi-

vidual D&F’s. Authority to act under
an individual D&F expires when it is
exercised or on an expiration date spec-
ified in the document, whichever oc-
curs first. Authority to act under a
class D&F expires on the expiration
date specified in the document. When a
solicitation has been furnished to pro-
spective offerors before the expiration
date, the authority under the D&F will
continue until award of the contract(s)
resulting from that solicitation.

1.707 Signatory authority.
When a D&F is required, it shall be

signed by the appropriate official in ac-
cordance with agency regulations. Au-
thority to sign or delegate signature
authority for the various D&F’s is as
shown in the applicable FAR part.

PART 2—DEFINITIONS OF WORDS
AND TERMS

Sec.
2.000 Scope of part.

Subpart 2.1—Definitions

2.101 Definitions.

Subpart 2.2—Definitions Clause

2.201 Contract clause.

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c).

SOURCE: 48 FR 42107, Sept. 19, 1983, unless
otherwise noted.

2.000 Scope of part.
This part defines words and terms

commonly used in this regulation.
Other terms are defined in the part or
subpart with which they are particu-
larly associated (see the Index for loca-
tions).

Subpart 2.1—Definitions

2.101 Definitions.
As used throughout this regulation,

the following words and terms are used
as defined in this subpart unless (a) the
context in which they are used clearly
requires a different meaning or (b) a
different definition is prescribed for a
particular part or portion of a part.

Acquisition means the acquiring by
contract with appropriated funds of
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supplies or services (including con-
struction) by and for the use of the
Federal Government through purchase
or lease, whether the supplies or serv-
ices are already in existence or must be
created, developed, demonstrated, and
evaluated. Acquisition begins at the
point when agency needs are estab-
lished and includes the description of
requirements to satisfy agency needs,
solicitation and selection of sources,
award of contracts, contract financing,
contract performance, contract admin-
istration, and those technical and man-
agement functions directly related to
the process of fulfilling agency needs
by contract.

Advisory and assistance services means
those services provided under contract
by nongovernmental sources to support
or improve: Organizational policy de-
velopment; decision-making; manage-
ment and administration; program and/
or project management and adminis-
tration; or R&D activities. It can also
mean the furnishing of professional ad-
vice or assistance rendered to improve
the effectiveness of Federal manage-
ment processes or procedures (includ-
ing those of an engineering and tech-
nical nature). In rendering the fore-
going services, outputs may take the
form of information, advice, opinions,
alternatives, analyses, evaluations,
recommendations, training and the
day-to-day aid of support personnel
needed for the successful performance
of ongoing Federal operations. All ad-
visory and assistance services are clas-
sified in one of the following defini-
tional subdivisions:

(1) Management and professional sup-
port services, i.e., contractual services
that provide assistance, advice or
training for the efficient and effective
management and operation of organi-
zations, activities (including manage-
ment and support services for R&D ac-
tivities), or systems. These services are
normally closely related to the basic
responsibilities and mission of the
agency originating the requirement for
the acquisition of services by contract.
Included are efforts that support or
contribute to improved organization of
program management, logistics man-
agement, project monitoring and re-
porting, data collection, budgeting, ac-
counting, performance auditing, and

administrative technical support for
conferences and training programs.

(2) Studies, analyses and evaluations,
i.e., contracted services that provide
organized, analytical assessments/eval-
uations in support of policy develop-
ment, decision-making, management,
or administration. Included are studies
in support of R&D activities. Also in-
cluded are acquisitions of models,
methodologies, and related software
supporting studies, analyses or evalua-
tions.

(3) Engineering and technical serv-
ices, i.e., contractual services used to
support the program office during the
acquisition cycle by providing such
services as systems engineering and
technical direction (see 9.505–1(b)) to
ensure the effective operation and
maintenance of a weapon system or
major system as defined in OMB Cir-
cular No. A–109 or to provide direct
support of a weapon system that is es-
sential to research, development, pro-
duction, operation or maintenance of
the system.

Affiliates means associated business
concerns or individuals if, directly or
indirectly, (a) either one controls or
can control the other or (b) a third
party controls or can control both.

Agency head (see head of the agency).
Best value means the expected out-

come of an acquisition that, in the
Government’s estimation, provides the
greatest overall benefit in response to
the requirement.

Bundled contract means a contract
where the requirements have been con-
solidated by bundling. (See the defini-
tion of bundling.)

Bundling means—
(1) Consolidating two or more re-

quirements for supplies or services,
previously provided or performed under
separate smaller contracts, into a so-
licitation for a single contract that is
likely to be unsuitable for award to a
small business concern due to—

(i) The diversity, size, or specialized
nature of the elements of the perform-
ance specified;

(ii) The aggregate dollar value of the
anticipated award;

(iii) The geographical dispersion of
the contract performance sites; or
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(iv) Any combination of the factors
described in paragraphs (1)(i), (ii), and
(iii) of this definition.

(2) Separate smaller contract, as used
in this definition, means a contract
that has been performed by one or
more small business concerns or that
was suitable for award to one or more
small business concerns.

(3) This definition does not apply to a
contract that will be awarded and per-
formed entirely outside of the United
States.

Commercial component means any
component that is a commercial item.

Commercial item means—
(a) Any item, other than real prop-

erty, that is of a type customarily used
for nongovernmental purposes and
that—

(1) Has been sold, leased, or licensed
to the general public; or,

(2) Has been offered for sale, lease, or
license to the general public;

(b) Any item that evolved from an
item described in paragraph (a) of this
definition through advances in tech-
nology or performance and that is not
yet available in the commercial mar-
ketplace, but will be available in the
commercial marketplace in time to
satisfy the delivery requirements under
a Government solicitation;

(c) Any item that would satisfy a cri-
terion expressed in paragraphs (a) or
(b) of this definition, but for—

(1) Modifications of a type custom-
arily available in the commercial mar-
ketplace; or

(2) Minor modifications of a type not
customarily available in the commer-
cial marketplace made to meet Federal
Government requirements. ‘‘Minor’’
modifications means modifications
that do not significantly alter the non-
governmental function or essential
physical characteristics of an item or
component, or change the purpose of a
process. Factors to be considered in de-
termining whether a modification is
minor include the value and size of the
modification and the comparative
value and size of the final product. Dol-
lar values and percentages may be used
as guideposts, but are not conclusive
evidence that a modification is minor;

(d) Any combination of items meet-
ing the requirements of paragraphs (a),
(b), (c), or (e) of this definition that are

of a type customarily combined and
sold in combination to the general pub-
lic;

(e) Installation services, mainte-
nance services, repair services, train-
ing services, and other services if such
services are procured for support of an
item referred to in paragraphs (a), (b),
(c), or (d) of this definition, and if the
source of such services—

(1) Offers such services to the general
public and the Federal Government
contemporaneously and under similar
terms and conditions; and

(2) Offers to use the same work force
for providing the Federal Government
with such services as the source uses
for providing such services to the gen-
eral public;

(f) Services of a type offered and sold
competitively in substantial quantities
in the commercial marketplace based
on established catalog or market prices
for specific tasks performed under
standard commercial terms and condi-
tions. This does not include services
that are sold based on hourly rates
without an established catalog or mar-
ket price for a specific service per-
formed;

(g) Any item, combination of items,
or service referred to in paragraphs (a)
through (f), notwithstanding the fact
that the item, combination of items, or
service is transferred between or
among separate divisions, subsidiaries,
or affiliates of a contractor; or

(h) A nondevelopmental item, if the
procuring agency determines the item
was developed exclusively at private
expense and sold in substantial quan-
tities, on a competitive basis, to mul-
tiple State and local governments.

Component means any item supplied
to the Government as part of an end
item or of another component, except
that for use in 52.225–9 and 52.225–11, see
the definitions in 52.225–9(a) and 52.225–
11(a).

Construction means construction, al-
teration, or repair (including dredging,
excavating, and painting) of buildings,
structures, or other real property. For
purposes of this definition, the terms
‘‘buildings, structures, or other real
property’’ include, but are not limited
to, improvements of all types, such as
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bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sew-
ers, mains, power lines, cemeteries,
pumping stations, railways, airport fa-
cilities, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jet-
ties, breakwaters, levees, canals, and
channels. Construction does not in-
clude the manufacture, production, fur-
nishing, construction, alteration, re-
pair, processing, or assembling of ves-
sels, aircraft, or other kinds of per-
sonal property.

Contract means a mutually binding
legal relationship obligating the seller
to furnish the supplies or services (in-
cluding construction) and the buyer to
pay for them. It includes all types of
commitments that obligate the Gov-
ernment to an expenditure of appro-
priated funds and that, except as other-
wise authorized, are in writing. In addi-
tion to bilateral instruments, con-
tracts include (but are not limited to)
awards and notices of awards; job or-
ders or task letters issued under basic
ordering agreements; letter contracts;
orders, such as purchase orders, under
which the contract becomes effective
by written acceptance or performance;
and bilaterial contract modifications.
Contracts do not include grants and co-
operative agreements covered by 31
U.S.C. 6301 et seq. For discussion of var-
ious types of contracts, see part 16.

Contract administration office means
an office that performs (a) assigned
postaward functions related to the ad-
ministration of contracts and (b) as-
signed preaward functions.

Contracting means purchasing, rent-
ing, leasing, or otherwise obtaining
supplies or services from nonfederal
sources. Contracting includes descrip-
tion (but not determination) of sup-
plies and services required, selection
and solicitation of sources, preparation
and award of contracts, and all phases
of contract administration. It does not
include making grants or cooperative
agreements.

Contracting activity means an element
of an agency designated by the agency
head and delegated broad authority re-
garding acquisition functions.

Contracting office means an office
that awards or executes a contract for
supplies or services and performs

postaward functions not assigned to a
contract administration office.

Contracting officer means a person
with the authority to enter into, ad-
minister, and/or terminate contracts
and make related determinations and
findings. The term includes certain au-
thorized representatives of the con-
tracting officer acting within the lim-
its of their authority as delegated by
the contracting officer. Administrative
contracting officer (ACO) refers to a con-
tracting officer who is administering
contracts. Termination contracting offi-
cer (TCO) refers to a contracting officer
who is settling terminated contracts. A
single contracting officer may be re-
sponsible for duties in any or all of
these areas. Reference in this regula-
tion to administrative contracting offi-
cer or termination contracting officer
does not (a) require that a duty be per-
formed at a particular office or activ-
ity or (b) restrict in any way a con-
tracting officer in the performance of
any duty properly assigned.

Day means, unless otherwise speci-
fied, a calendar day.

Delivery order means an order for sup-
plies placed against an established con-
tract or with Government sources.

Electronic commerce means electronic
techniques for accomplishing business
transactions including electronic mail
or messaging, World Wide Web tech-
nology, electronic bulletin boards, pur-
chase cards, electronic funds transfer,
and electronic data interchange.

End product means supplies delivered
under a line item of a Government con-
tract.

Energy-efficient product means a prod-
uct in the upper 25 percent of efficiency
for all similar products or, if there are
applicable Federal appliance or equip-
ment efficiency standards, a product
that is at least 10 percent more effi-
cient than the minimum Federal stand-
ard.

Environmentally preferable means
products or services that have a lesser
or reduced effect on human health and
the environment when compared with
competing products or services that
serve the same purpose. This compari-
son may consider raw materials acqui-
sition, production, manufacturing,
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packaging, distribution, reuse, oper-
ation, maintenance, or disposal of the
product or service.

Executive agency means an executive
department, a military department, or
any independent establishment within
the meaning of 5 U.S.C. 101, 102, and
104(1), respectively, and any wholly
owned Government corporation within
the meaning of 31 U.S.C. 9101.

Facsimile means electronic equipment
that communicates and reproduces
both printed and handwritten material.
If used in conjunction with a reference
to a document, e.g., facsimile bid, the
term refers to a document (in the ex-
ample given, a bid) that has been trans-
mitted to and received by the Govern-
ment via facsimile.

Federal Acquisition Computer Network
(FACNET) Architecture is a Govern-
mentwide system that provides uni-
versal user access, employs nationally
and internationally recognized data
formats, and allows the electronic data
interchange of acquisition information
between the private sector and the
Federal Government. FACNET quali-
fies as the single, Governmentwide
point of entry pending designation by
the Administrator of the Office of Fed-
eral Procurement Policy (OFPP).

Federal agency means any executive
agency or any independent establish-
ment in the legislative or judicial
branch of the Government (except the
Senate, the House of Representatives,
the Architect of the Capitol, and any
activities under the Architect’s direc-
tion).

Head of the agency (also called agency
head) means the Secretary, Attorney
General, Administrator, Governor,
Chairperson, or other chief official of
an executive agency, unless otherwise
indicated, including any deputy or as-
sistant chief official of an executive
agency; and the term authorized rep-
resentative means any person, persons,
or board (other than the contracting
officer) authorized to act for the head
of the agency or Secretary.

Head of the contracting activity in-
cludes the official who has overall re-
sponsibility for managing the con-
tracting activity.

Information technology means any
equipment, or interconnected sys-
tem(s) or subsystem(s) of equipment,

that is used in the automatic acquisi-
tion, storage, manipulation, manage-
ment, movement, control, display,
switching, interchange, transmission,
or reception of data or information by
the agency.

(a) For purposes of this definition,
equipment is used by an agency if the
equipment is used by the agency di-
rectly or is used by a contractor under
a contract with the agency which—

(1) Requires the use of such equip-
ment; or

(2) Requires the use, to a significant
extent, of such equipment in the per-
formance of a service or the furnishing
of a product.

(b) The term information technology
includes computers, ancillary equip-
ment, software, firmware and similar
procedures, services (including support
services), and related resources.

(c) The term information technology
does not include—

(1) Any equipment that is acquired
by a contractor incidental to a con-
tract; or

(2) Any equipment that contains
imbedded information technology that
is used as an integral part of the prod-
uct, but the principal function of which
is not the acquisition, storage, manipu-
lation, management, movement, con-
trol, display, switching, interchange,
transmission, or reception of data or
information. For example, HVAC (heat-
ing, ventilation, and air conditioning)
equipment such as thermostats or tem-
perature control devices, and medical
equipment where information tech-
nology is integral to its operation, are
not information technology.

In writing or written means any word-
ed or numbered expression which can
be read, reproduced, and later commu-
nicated, and includes electronically
transmitted and stored information.

Major system means that combination
of elements that will function together
to produce the capabilities required to
fulfill a mission need. The elements
may include hardware, equipment,
software, or any combination thereof,
but exclude construction or other im-
provements to real property. A system
shall be considered a major system if—

(a) The Department of Defense is re-
sponsible for the system and the total

VerDate 11<MAY>2000 11:43 Nov 01, 2000 Jkt 190188 PO 00000 Frm 00024 Fmt 8010 Sfmt 8010 Y:\SGML\190188T.XXX pfrm01 PsN: 190188T



25

Federal Acquisition Regulation 2.101

expenditures for research, develop-
ment, test, and evaluation for the sys-
tem are estimated to be more than
$115,000,000 (based on fiscal year 1990
constant dollars) or the eventual total
expenditure for the acquisition exceeds
$540,000,000 (based on fiscal year 1990
constant dollars);

(b) A civilian agency is responsible
for the system and total expenditures
for the system are estimated to exceed
$750,000 (based on fiscal year 1980 con-
stant dollars) or the dollar threshold
for a ‘‘major system’’ established by
the agency pursuant to Office of Man-
agement and Budget Circular A–109, en-
titled ‘‘Major System Acquisitions,’’
whichever is greater; or

(c) The system is designated a
‘‘major system’’ by the head of the
agency responsible for the system (10
U.S.C. 2302 and 41 U.S.C. 403).

Market research means collecting and
analyzing information about capabili-
ties within the market to satisfy agen-
cy needs.

May denotes the permissive. How-
ever, the words no person may... mean
that no person is required, authorized,
or permitted to do the act described.

Micro-purchase means an acquisition
of supplies or services (except con-
struction), the aggregate amount of
which does not exceed $2,500, except
that in the case of construction, the
limit is $2,000.

Micro-purchase threshold means $2,500.
National defense means any activity

related to programs for military or
atomic energy production or construc-
tion, military assistance to any foreign
nation, stockpiling, or space.

Nondevelopmental item means—
(a) Any previously developed item of

supply used exclusively for govern-
mental purposes by a Federal agency, a
State or local government, or a foreign
government with which the United
States has a mutual defense coopera-
tion agreement;

(b) Any item described in paragraph
(a) of this definition that requires only
minor modification or modifications of
a type customarily available in the
commercial marketplace in order to
meet the requirements of the procuring
department or agency; or

(c) Any item of supply being pro-
duced that does not meet the require-

ments of paragraph (a) or (b) solely be-
cause the item is not yet in use.

Offer means a response to a solicita-
tion that, if accepted, would bind the
offeror to perform the resultant con-
tract. Responses to invitations for bids
(sealed bidding) are offers called bids or
sealed bids; responses to requests for
proposals (negotiation) are offers
called proposals; responses to requests
for quotations (negotiation) are not of-
fers and are called quotes. For unsolic-
ited proposals, see subpart 15.6.

Pollution prevention means any prac-
tice that—

(a)(1) Reduces the amount of any haz-
ardous substance, pollutant, or con-
taminant entering any waste stream or
otherwise released into the environ-
ment (including fugitive emissions)
prior to recycling, treatment, or dis-
posal; and

(2) Reduces the hazards to public
health and the environment associated
with the release of such substances,
pollutants, and contaminants;

(b) Reduces or eliminates the cre-
ation of pollutants through increased
efficiency in the use of raw materials,
energy, water, or other resources; or

(c) Protects natural resources by con-
servation.

Possessions includes the Virgin Is-
lands, Johnston Island, American
Samoa, Guam, Wake Island, Midway Is-
land, and the guano islands, but does
not include Puerto Rico, leased bases,
or trust territories.

Recovered material means waste mate-
rials and by-products recovered or di-
verted from solid waste, but the term
does not include those materials and
by-products generated from, and com-
monly reused within, an original man-
ufacturing process. For use in Subpart
11.3 for paper and paper products, see
the definition at 11.301.

Senior procurement executive means
the individual appointed pursuant to
section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C.
414(3)) who is responsible for manage-
ment direction of the acquisition sys-
tem of the executive agency, including
implementation of the unique acquisi-
tion policies, regulations, and stand-
ards of the executive agency.

Shall denotes the imperative.
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Signature or signed means the dis-
crete, verifiable symbol of an indi-
vidual which, when affixed to a writing
with the knowledge and consent of the
individual, indicates a present inten-
tion to authenticate the writing. This
includes electronic systems.

Simplified acquisition procedures means
the methods prescribed in part 13 for
making purchases of supplies or serv-
ices.

Simplified acquisition threshold means
$100,000, except that in the case of any
contract to be awarded and performed,
or purchase to be made, outside the
United States in support of a contin-
gency operation (as defined in 10 U.S.C.
101(a)(13)) or a humanitarian or peace-
keeping operation (as defined in 10
U.S.C. 2302(8) and 41 U.S.C. 259(d)), the
term means $200,000.

Supplies means all property except
land or interest in land. It includes
(but is not limited to) public works,
buildings, and facilities; ships, floating
equipment, and vessels of every char-
acter, type, and description, together
with parts and accessories; aircraft and
aircraft parts, accessories, and equip-
ment; machine tools; and the alter-
ation or installation of any of the fore-
going.

Task order means an order for serv-
ices placed against an established con-
tract or with Government sources.

United States, when used in a geo-
graphic sense, means the 50 States and
the District of Columbia, except as fol-
lows:

(1) For use in Subpart 22.8, see the
definition at 22.801.

(2) For use in Subpart 22.10, see the
definition at 22.1001.

(3) For use in Part 25, see the defini-
tion at 25.003.

(4) For use in Subpart 47.4, see the
definition at 47.401.

Virgin material means—
(a) Previously unused raw material,

including previously unused copper,
aluminum, lead, zinc, iron, other metal
or metal ore; or

(b) Any undeveloped resource that is,
or with new technology will become, a
source of raw materials.

Waste reduction means preventing or
decreasing the amount of waste being
generated through waste prevention,

recycling, or purchasing recycled and
environmentally preferable products.

[48 FR 42107, Sept. 19, 1983, as amended at 50
FR 1727, Jan. 11, 1985; 50 FR 4221, Jan. 30,
1985; 50 FR 26903, June 28, 1985; 50 FR 52429,
Dec. 23, 1985; 51 FR 2649, Jan. 17, 1986; 52 FR
19802, May 27, 1987; 54 FR 48981, Nov. 28, 1989;
56 FR 41744, Aug. 22, 1991; 60 FR 34736, July 3,
1995; 60 FR 42653, Aug. 16, 1995; 60 FR 48235,
Sept. 18, 1995; 61 FR 39190, July 26, 1996; 61 FR
41468, Aug. 8, 1996; 61 FR 69288, Dec. 31, 1996;
62 FR 256, Jan. 2, 1997; 62 FR 51230, 51270,
Sept. 30, 1997; 62 FR 64915, Dec. 9, 1997; 63 FR
58591, Oct. 30, 1998; 64 FR 72417, 72442, 72451,
Dec. 27, 1999; 65 FR 24318, Apr. 25, 2000; 65 FR
36017, June 6, 2000; 65 FR 46054, July 26, 2000]

Subpart 2.2—Definitions Clause
2.201 Contract clause.

The contracting officer shall insert
the clause at 52.202–1, Definitions, in
solicitations and contracts except
when the contract is not expected to
exceed the simplified acquisition
threshold. If the contract is for per-
sonal services, construction, architect-
engineer services, or dismantling, dem-
olition, or removal of improvements,
the contracting officer shall use the
clause with its Alternate I. Additional
definitions may be included, provided
they are consistent with the clause and
the FAR.

[60 FR 34744, July 3, 1995, as amended at 61
FR 39190, July 26, 1996]

PART 3—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

Sec.
3.000 Scope of part.

Subpart 3.1—Safeguards

3.101 Standards of conduct.
3.101–1 General.
3.101–2 Solicitation and acceptance of gra-

tuities by Government personnel.
3.101–3 Agency regulations.
3.102 [Reserved]
3.103 Independent pricing.
3.103–1 Solicitation provision.
3.103–2 Evaluating the certification.
3.103–3 The need for further certifications.
3.104 Procurement integrity.
3.104–1 General.
3.104–2 Applicability.
3.104–3 Definitions.
3.104–4 Statutory and related prohibitions,

restrictions, and requirements.
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